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INTRODUCTION AND SUMMARY

We refer to the invitation to make a submission to the review of the exposure draft of the
Combatting Antisemitism, Hate and Extremism Bill 2026 (Cth) (Bill) sent to our

organisations on 13 January 2026.

In summary, our organisations do not support the Bill. Extremist violence and social cohesion
are incredibly complex issues. The horrific violence at Bondi, and other instances of hatred
based on racism and religious intolerance, demand an evidence-based and careful response

that will actually reduce the future risk of violence and hate.

This Bill, which may be rocketed through Parliament without proper consultation or input
from experts, is unlikely to reduce the risk of future violence or hate. Instead, it proposes to
impose measures that will create further division and significantly limit Australians’ civil

liberties and human rights.

Legislation in isolation cannot eradicate extremist and hateful ideologies. This is a moment
that calls for leadership that proposes solutions that we can trust to work, builds trust,
reinforces our shared bonds, and resists harmful and racist rhetoric that damages communities
- solutions which address the root causes of hatred, rather than simply criminalising the
consequences. This legislation is not only harmful, but a missed opportunity. The draft Bill

should not be supported.

ABOUT OUR ORGANISATIONS

Liberty Victoria

Liberty Victoria (the Victorian Council for Civil Liberties) is an independent, apolitical
non-government advocacy group defending human rights and civil liberties in Australia, with
roots back to 1936. We seek to promote Australia’s compliance with the human rights
recognised by international law and in Victoria under the Charter of Human Rights and
Responsibilities Act 2006 (Vic). We are a frequent contributor to federal and state committees
of inquiry, and we campaign extensively for better protection of human rights in the

community.



NSW Council for Civil Liberties

NSWCCL is one of Australia’s leading human rights and civil liberties organisations,
founded in 1963. We are a non-political, non-religious and non-sectarian organisation that
champions the rights of all to express their views and beliefs without suppression. We also
listen to individual complaints and, through volunteer efforts, attempt to help members of the
public with civil liberties problems. We prepare submissions to government, conduct court
cases defending infringements of civil liberties, engage regularly in public debates, produce

publications, and conduct many other activities.

NSWCCL is a Non-Government Organisation in Special Consultative Status with the
Economic and Social Council of the United Nations, by resolution 2006/221 (21 July 2006).

SUBMISSIONS

The charade of ‘consultation’, failure to seek expert input

The exposure draft of the Bill was released and submissions invited on 13 January 2026, with
a deadline of 15 January 2026. The Bill is 144 pages and covers incredibly complex and
important issues, with purported solutions that significantly curtail Australians’ human rights

and civil liberties.

A two-day deadline for submissions is a charade of consultation. This does not provide
organisations like ours or the appropriate experts with a genuine opportunity to provide input
on the Bill.

Further, the Government has just announced a Royal Commission on Antisemitism and
Social Cohesion (Royal Commission). The Royal Commission may hear evidence and
provide recommendations that should inform the legislative response. The Government has
brought in poorly considered legislative measures before there has been any proper

examination of these issues or the suitable policy solutions.

In the time available, we are unable to comment on the full suite of reforms proposed by the

Bill. We have focused on those that we consider to be the most troubling.

Prohibited hate groups

The Bill would create a new framework for ‘prohibited hate groups’. This would grant the
Home Affairs Minister extraordinary powers to designate organisations as ‘hate groups’,
which would effectively make it illegal to be a member of or associated with that

organisation. Once the group is prohibited, it will be a criminal offence to be a member of the



group, to participate in its activities, to engage in recruitment or training, or to provide

support or financial assistance.

The Bill is also clear that the Minister ‘is not required to observe any requirements of
procedural fairness’ in making this decision. This gives the Minister an extraordinary

discretion along with a remarkable lack of accountability.

As well as granting the Minister broad discretionary powers to designate organisations as
hate groups, the drafting of the Bill allows for a very broad, and arguably uncertain,
interpretation of who can be considered a ‘member’ of a designated group.

For example, a ‘member’ of a prohibited hate group ‘includes’ an ‘informal member’ or ‘a
person who has taken steps to become a member’ of an organisation. What ‘informal’ or to
have ‘taken steps’ means in this context is not defined. Under the draft Bill, membership of a
prohibited hate group is an offence which attracts a maximum penalty of 7 years’

imprisonment.

Similarly, the definition of ‘recruit’ is very broadly defined as to ‘include induce, incite and
encourage’. This is broader than the plain meaning of the word ‘recruit’. An offence is
committed if a person recruits, or by definition, merely encourages, another to join or
‘participate in the activities of” a prohibited group. Moreover, the offender needs only to be
‘reckless as to whether the organisation is a prohibited hate group’. It is conceivable that a
person who encourages someone to join a protest, for example, could be caught by this

criminal offence and imprisoned for up to 10 years.

The draft Bill and Explanatory Memorandum refer to articles 20(2) and 26 of the
International Covenant on Civil and Political Rights (ICCPR), as well as articles 4(a) and
(b) of the International Convention on the Elimination of all Forms of Racial Discrimination
(ICERD), as the bases for these laws. However, this framework would go further than what
these tenets of international law require. It would severely limit the right to freedom of

expression, contained in article 19 of the ICCPR, beyond what is necessary or proportionate.

Expert guidance on interpreting article 20(2) of the ICCPR 1is contained in the Rabat Plan of
Action on the prohibition of advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence. It states that broad definitions of
incitement to hatred can risk ‘arbitrary application of the laws’ and undue limits to freedom

of expression.

The proposed laws therefore represent a very significant risk to the freedom of political
communication, free speech, and freedom of association. By its broad and vague definitions,
the Bill creates a real risk that the powers could be used to inappropriately target groups who

work against the political interests of Government, such as protestors.



Further, it is fundamental to the rule of law that the law is accessible, intelligible, clear, and

predictable. The proposals in the Bill do not meet this basic principle.

The draft Bill also includes guidance on when the Director-General may provide advice to the
Minister on the designation of a hate group. In this it refers to ‘politically motivated violence’
given its meaning in the Australian Security Intelligence Organisation Act 1979 (Cth). We
reiterate our concerns from the inquiry into that Bill last year: “The phrase ‘politically
motivated violence’ is even more nebulous than the previous formulation ‘terrorist offence’.
The powers under the division were introduced in 2003 and justified by reference to the 9/11
attacks, that is to say, quasi-militaristic assaults with the intent and capacity to kill large
groups of people and damage critical infrastructure. ‘Politically motivated violence’ is
capable of encompassing a very broad range of conduct, down to throwing a punch at a
protest. Conduct may be caught which is unlikely to present harm to the public at large, more
befitting the ordinary procedures of the criminal law. It is submitted that this is an example

s 9]

the ‘category creep’.

Finally, and importantly, we note that the proscription powers contained in the Bill are almost
certain to be the subject of legal challenge. In the time available, we refer the Committee to
the linked article by Professor Anne Twomey regarding the history of similar laws in
Australia. Enacting poorly-considered laws that are the subject of legal challenge is likely to

create further division within Australian communities and increase distrust.

Liberty Victoria and the NSWCCL oppose giving the Minister for Home Affairs the power to
declare and criminalise participation in hate groups. If these regressive powers are enshrined
in legislation, there should be, at the absolute minimum, judicial oversight of the proscription

powers.

Racial vilification offence

Criminalising the ‘promotion’ of racial hatred

The draft legislation proposes radical and problematic changes to the Criminal Code by
introducing a new racial vilification offence. The proposed amendment at cl 22 introduces a

new offence, s 80.2BF, of 'publicly promoting or inciting racial hatred'.

This new offence is in addition to the new offences and amendments enacted last year by the
Criminal Code Amendment (Hate Crimes) Act 2025 (Cth). It should be noted that there has

not been sufficient time to see whether those amendments have been effective.

' NSWCCL, Liberty Victoria, QCCL Joint Submission Review of the Australian Security Intelligence
Organisation Amendment Bill (No. 2) 2025, 3.2.


https://www.theguardian.com/law/commentisfree/2026/jan/14/australia-hate-laws-banning-organisations-sorry-history?CMP=Share_AndroidApp_Other

There are already significant bodies of civil and criminal laws across state and
Commonwealth jurisdictions that address vilifying speech. At a federal level, the proposed
Bill is a significant departure from the existing civil regime found in section 18C of the
Racial Discrimination Act. First, it creates a criminal offence with a higher standard of proof,
this necessitates the involvement of Police in the enforcement of this section instead of
encouraging civil debate. Criminalising speech in this way is potentially problematic in

allowing for selective or biased enforcement by individual members of law enforcement

agencies. In 2024, the Racial Profiling Data Management Project found significant rates of
over-policing and use of force directed at diverse communities in Victoria. The introduction
of a broad criminal offence of promotion of racial hatred is a clear risk for biased and

selective enforcement.

The 2024 NSW Law Reform Commission review into serious racial and religious vilification
found hatred is far too subjective of a term to be included in the criminal law.? In the report
former Chief Justice Bathurst said: 'United Nations guidance on the application of
international human rights standards reinforces our concern. The Committee on the
Elimination of Racial Discrimination has warned that restrictions on freedom of speech
should not be 'broad or vague', since these could be used to the detriment of protected
groups. Similarly, the Human Rights Committee has observed that laws that are too broad

could excessively impede on the right to freedom of expression.'

Second, s 18C operates to make it a civil offence for a person to do a public act that is
reasonably likely to offend, insult, humiliate or intimidate a person or group on the ground of
race, colour or national or ethnic origin. The new criminal offence proposed at s 22 instead
contemplates the 'promotion or inciting' of racial hatred. The explanatory memorandum
defines promote as 'Promote is intended to refer to conduct which encourages, advocates or
endorses hatred even if it does not directly urge others to act. Promotion would include
normalising or legitimising hateful attitudes in public discourse.’ This is, as Professor Anne

Twomey has noted, extremely broad and likely to apply to social media usage.

Throughout the past two years there has been an incorrect and harmful conflation of Zionism
as a political ideology and Judaism. This Bill continues along this dangerous path and risks
criminalising legitimate criticism of the actions of foreign states, including Israel. Indeed,
there is community speculation that an intention of some pressing the reforms is to prevent

'pro-Palestine’ protests.’

2 New South Wales Law Reform Commission, Serious racial and religious vilification (Report No 151,
September 2024) 41.

3 Nick Newling, ‘Don’t let perfect be the enemy of the good’: Jewish groups urge Ley to back bill, The Age,
(online 15 January 2026)
<https://www.smh.com.au/politics/federal/albanese-stunned-as-coalition-backs-away-from-hate-speech-laws-20

260115-pSnu6n.html>.



https://www.racialprofilingresearch.org/keyfindings-2024
https://www.smh.com.au/politics/federal/one-word-makes-proposed-race-hate-law-changes-problematic-20260114-p5nu03.html
https://www.smh.com.au/politics/federal/albanese-stunned-as-coalition-backs-away-from-hate-speech-laws-20260115-p5nu6n.html
https://www.smh.com.au/politics/federal/albanese-stunned-as-coalition-backs-away-from-hate-speech-laws-20260115-p5nu6n.html

While Judaism is a religion and an ethnicity, Zionism is a modern political movement to
establish a Jewish homeland in Israel.* Conflating legitimate criticism of Israel with
antisemitism at a time when the International Court of Justice have found that it is plausible
that Israel may have engaged in genocide or related acts is dangerous. The conflation of
legitimate criticism of Israel or Zionism with ‘antisemitism’ stifles legitimate political
discourse about foreign affairs but also treats Jewish people as having monolithic political
beliefs, a view that may itself be criticised as antisemitic. We note that our organisations have
previously rejected the International Holocaust Remembrance Alliance's working definition
of antisemitism.The encroachment on these topics of discussion will not have a positive
impact on social cohesion and will be inimical to Australians' ability to engage in political
discussions, debate and protest.

Further, crimes of hate are crimes of intent and intimidation. We strongly oppose reducing the
threshold for these crimes to recklessness and further including elements of strict liability.
Given the serious penalties (including potentially lengthy periods of imprisonment), if
enacted these offence provisions should require proof of intention and knowledge, not
recklessness. Given the nature of hate speech and the groups that engage in it, this is unlikely
to make a material difference when it comes to prosecuting those people and organisations
that do actively foment hatred. Further, in circumstantial cases intent can be established from
other conduct and tendency evidence.

The proposed amendments to the reasonable person test are concerning. Proposed s
80.2BF(1)(c) radically lowers the threshold for illegal behaviour by changing the
well-established reasonable person test, to ‘a reasonable person who is a target or a member
of the group.’ Not only is this inconsistent with legal and community norms, but particularly
where this may relate to speech on foreign affairs, it risks treating the people of that group as

having monolithic views.

Proposed s 80.2BF(3) provides that it is immaterial where the target, or members of the target
group, actually are distinguished by the particular race, colour or national or ethnic origin; or
the conduct actually results in hatred of another person or group of persons; or the conduct
actually results in any person feeling intimidated, fearing harassment or violence, or fearing
for their safety. Put more simply, under the proposed law, speech that does not identify a
specific race of people, does not cause those listening to become hateful, and does not cause
anyone of the group to fear violence or intimidation could still be prosecuted with 5 years

imprisonment. This is an extreme burden on speech and rights to political communication.

4 See, eg, Wertheim v Haddad [2025] FCA 720, [107] (Stewart J); Husain v Solicitors Regulation Authority
[2025]1 EWHC 1170, [102]-[108] (Justice Chamberlain).



The draft Bill includes a limited exemption for acts that consist only of directly quoting from
or otherwise referencing a religious text for the purpose of religious teaching, but the
provision does not otherwise include exemptions to preserve the fundamental freedom of
speech so critical in democratic societies (e.g., for the purposes of academic debate or
discussion, journalistic communications, direct quotes in other communications or legitimate

political communications).

As Professor Twomey writes, the 'good faith' defence (which it should be noted was repealed
last year for the existing hate crime offences) is seriously flawed. Even when it does apply,
people may still face criminal charges and have to endure the stress and cost of court
proceedings in order to satisfy the reverse onus. There are clear issues with the failure of the
regime to have a broad public interest defence and expressly protect artistic expression

including satire, one of the most powerful weapons against hate speech.

The Bill creates a hierarchy of vilification

Notwithstanding the previous criticisms of this offence, this Bill applies only to protect
people on the basis of race, colour, ethnicity and national origin. This creates a hierarchy of
vilification by excluding protected attributes that are recognised in other parts of the Criminal
Code such as under ss 80.2A to 80.2BE, including religion, sexual orientation, gender
identity, intersex status, disability or political opinion. This appearance of creating two tiers
of justice, in itself could erode the very social cohesion this Bill has been drafted to seek to
promote. When it comes to aggravating circumstances in sentencing, for example, it may see

some minorities not protected to the same degree as others.

Hate symbols

The Bill will greatly expand the number of prohibited symbols (once hate groups are
proscribed), reduce the fault element to prove the offence, and place a reverse onus on an
accused person to make out a public interest defence. This is in circumstances where the
mandatory minimum sentence for the offence is 12 months’ imprisonment. This is highly

likely to produce unjust outcomes.

We repeat our opposition, as a matter of principle, to mandatory sentences and note that this
is something reflected in Labor’s national platform: 'Labor opposes mandatory sentencing.
This practice does not reduce crime but does undermine the independence of the judiciary,

lead to unjust outcomes and is often discriminatory in practice'.

Liberty Victoria and the NSWCCL have repeatedly advocated that the focus of addressing the
emergence of extremism should not be on expansion of executive power and censorship; it

should be on education and addressing the root causes of why some people are attracted to



such ideologies in the first place, including social isolation, growing economic insecurity and
mistrust in government and the media. It must be preventative rather than reactionary. The
proposed prohibition of symbols and gestures is an ineffective band-aid solution to a much

deeper societal problem resulting in the re-emergence of extremism.

We recognise that the expansion of the criminal law is intended to convey the community’s
strong condemnation of racism, and to express solidarity and support for communities that

have been targeted by racial vilification. These are laudable aims.

Our concern, however, is that the expansion of the criminal law is not an appropriate or
effective way to achieve these objectives. There is a risk that the law will have unintended

consequences which undermine its purpose.

Liberty Victoria has noted in several previous submissions that we do not support the

criminal prohibition of symbols in targeting extremism.’ This is for the following reasons:

a) such measures are unlikely to have any substantive impact in preventing the rise
of extremism, especially given the adaptability of icons and gestures and the
difficulty of enforcement; and

b) such measures are likely to be used by extremists to gain attention in the public
arena and be leveraged to attempt to recruit new members. Prohibition gives

extremists the attention they crave.

We agree with Lydia Khalil, author of ‘Rise of the Extreme Right’, in her March 2023 article
entitled ‘Banning the Nazi salute opens a Pandora’s box’.® The prohibition of icons or
symbols is problematic, as their meaning is inherently contested and easily circumvented.
This ‘whack-a-mole’ approach to prohibition that is clearly intended by the Explanatory
Memorandum will not be effective — extremist actors will simply move to using symbols
and/or gestures that are not yet unlawful, or that are at the borderline of legality, and use the

inevitable controversy that follows to garner attention and boost their profile.

5 Transcript of evidence given to the Victorian Parliament’s Legal and Social Issues Committee by Michael Stanton,

President of Liberty Victoria: https://www.parliament.vic.gov.au/lsic-l¢/inquiries/article/4892, Transcript of evidence given

to the Commonwealth Parliament’s Senate Legal and Constitutional Affairs Committee by Michael Stanton, President of

leerty Victoria (ev1dence glven together W1th Mr Stephen Blanks from the New South Wales Counc1l for Civil leertles)
h. ss/ 5

Response to question from the Victorian Parliament’s Legal and Social Issues Committee,

https://www. Qalhament Vic. 2OV au/images/stories/committees/SCLSI/Inquiry_into_Extremism_In_Victoria/Transcripts/2022.
_question.pdf and NSWCCL Submission into the Criminal Code Amendment

(Prohlbltlon) OfNaZl symbols lel 2023
https://assets.nationbuilder.com/nswecl/pages/6560/attachments/original/1681974206/Sub14_- NSWCCL_%281%29.pdf?1

681974206.
6 Lydia Khalil, 'Banning the Nazi salute opens a Pandora’s box', 29 March 2023,

https://www.lowyinstitute.org/publications/banning-nazi-salute-opens-pandora-s-box.


https://www.parliament.vic.gov.au/lsic-lc/inquiries/article/4892
https://www.aph.gov.au/Parliamentary_Business/Hansard/Hansard_Display?bid=committees/commsen/26775/&sid=0004
https://www.parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Extremism_In_Victoria/Transcripts/2022.06.14/QONs/Liberty_Victoira_response_to_question.pdf
https://www.parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Extremism_In_Victoria/Transcripts/2022.06.14/QONs/Liberty_Victoira_response_to_question.pdf
https://assets.nationbuilder.com/nswccl/pages/6560/attachments/original/1681974206/Sub14_-_NSWCCL_%281%29.pdf?1681974206
https://assets.nationbuilder.com/nswccl/pages/6560/attachments/original/1681974206/Sub14_-_NSWCCL_%281%29.pdf?1681974206

As demonstrated by far-right ‘meme’ culture online, far-right icons constantly evolve and
often involve initially benign icons (such a ‘Pepe the Frog’ or even the ‘okay’ symbol) or
religious iconography (such as of crusaders and saints). Simply put, prohibition is a blunt

instrument that will not prevent signals and ‘dog-whistling’ being given to extremist groups.

Further, the law creates significant uncertainty. There are already 30 proscribed terrorist
organisations and their symbols are currently banned. It is clear that a vast majority of
Australians would not be able to list all of the prohibited symbols. Because of the breadth of
the prohibition and the uncertainty of the ‘resemblance’ test, the reality is that it will be police
and prosecuting agencies that will have to determine whether a given person should be

charged under such broad and uncertain criteria.

This raises real rule of law issues and is counter-productive to the aims of the Bill.

Reversal of burden of proof and lowering of fault elements

The Bill proposes reversing the burden of proof for public interest elements of prohibited
symbols offences, so that a defendant must prove that the display was for a legitimate
purpose. The rationale for this amendment is to significantly reduce the complexity in the
prosecution of these offences and the idea that a defendant is best placed to adduce evidence
demonstrating the purpose. The Explanatory Memorandum states that it will be ‘relatively
straightforward’ for the defendant and more costly for the prosecution to disprove any

defence.

The prohibition applies to ‘something that so nearly resembles a symbol...that is likely to be
confused with, or mistaken for, that symbol’ (s 80.2E(3)(b)). The fault element would be

lowered to recklessness. Section 5.6(2) of the Code provides that a person is reckless if:

a) he or she is aware of a substantial risk that the circumstance exists or will exist;
and

b) having regard to the circumstances known to him or her, it is unjustifiable to take
the risk.

We strongly oppose the lowering of the standard (the need for which has not been made out)
and the reversal of the burden of proof. The latter undermines a ‘golden thread’ of the
criminal law and may result in people being found guilty in circumstances where they have
failed to discharge the evidentiary onus. It exposes accused people to the stress and cost of

legal proceedings, even when they may have a legitimate defence.

We also do not support the lowering of the fault elements due to the possible broad

interpretation and discretion possible by police and prosecuting agencies. This is likely to



lead to arbitrary and inconsistent approaches to prosecution, which raises real concerns when

it comes to overpoliced communities.

Further, we are concerned that the reversal may lead to an environment where police charge
for breaches under s 82H based on ignorance. For example, the Islamic declaration of faith
and the first pillar of Islam, the Shahada, has been misappropriated by some extremist groups
(it is, for example, displayed on the ISIS flag and is on the Jihadist flag). The Explanatory
Memorandum states that the offence is not intended to apply to the Shahada specifically ‘in
connection with religious observance which is not contrary to the public interest’. However,
police are not experts in Islamic theology or history. They are not well placed to ascertain
whether a display of the Shahada is in fact, ‘in connection with religious observance which is
not contrary to the public interest’. Given the reversal of onus, the concern is that police will
be more likely to charge without actually considering whether there is a legitimate purpose

available.

The fault element of recklessness leaves open the interpretation that anything that resembles
the Shahada, or indeed with Arabic writing or calligraphy, could be interpreted as a symbol
that could be confused or mistaken for a prohibited hate symbol. The demonstrates the urgent

need for proper consultation with Muslim communities about the operation of the laws.

In this example, police may mistake the legitimate display of the Shahada as an act of
religious observance as the display of a prohibited hate symbol. A defendant in this instance
is likely to require expert evidence to defend the display of the shahada. This is unlikely to be
straightforward or of low cost to a defendant. The prosecution has greater resources available

to it than a defendant.

This may also see people charged for displaying certain forms of Arabic text at public
protests, and the test for ‘resemblance’ provided by s 80.2E(3)(b) is unclear - does the test,
for example, assume a person is fluent in Arabic? In short, these provisions are fraught and

are likely to be inconsistently applied.

This would leave an already marginalised group of people vulnerable to discrimination with
unnecessary contact with the criminal justice system while observing their religion or
expressing their identity. The criminalisation or suspicion that this may create towards

Muslims and/or Arabic speakers can only erode, rather than advance, social cohesion.

Other concerns

The other aspects of Part 7 of the Bill that we are concerned about, include

1) Public Interest Criterion: there should be no ‘public interest’ test for the

defences to apply. This will cause inconsistent and arbitrary decision-making. For

10



example, different investigators (and prosecutors) may well have very different
opinions as to whether a reasonable person would regard a piece of artistic
expression as ‘contrary to the public interest’. The defences should apply to all
bona fide religious, academic, educational, artistic, literary and scientific
purposes;

2) Public Display on Private Land: The seizure powers in s 80.2N extend to
symbols on private land, but which are capable of being seen by someone in a
public space. This is an extraordinary overreach that would allow entry and
seizure powers to police even in circumstances where a symbol is displayed
within a home and partially visible from a window; and

3) The Amended Reasonable Person Test: The Bill would replace the current
‘reasonable person’ test in s 80.2H(3) with a reasonable member of the targeted
group, which seeks to acknowledge the unique and subjective experiences of
members of groups distinguished by race. We are concerned that the amended test
treats racial groups as homogenous and does not account for diversity within
groups, and that the change is unnecessary and flawed. How is a finder of fact, for
example, to determine this issue in the context of contested criminal proceedings?
Will evidence have to be adduced from a member or members of the targeted
group? The unique experiences of members of groups distinguished by race can
still be taken into account under the current ‘reasonable person’ test. Further,
when it comes to inherently contested symbols and expressions, a broader
reasonable person test better protects the balancing of freedom of expression and

protection from hate speech.

Proposed migration amendments

The draft legislation also proposes changes to migration laws that would expand visa
cancellation and refusal powers, with real and unjustifiable impact on people’s lives. If
passed, these laws would lower the integrity of the migration program and foster community
division. Presenting such changes as a solution to hatred and violence perpetuates the racist,
inaccurate and divisive implication that migrants and refugees are somehow to blame for the
challenges facing the Australian community — when in fact they are far more likely to be the
targets of racist violence. The suggestion, echoed in various sections of politics and media,
that violent hatred is predominantly a problem imported from elsewhere, seeks to avoid
confronting the difficult truths about Australia’s own past and present.

If passed, the proposed amendments to the Migration Act 1958 (Cth) (Migration Act) would
dangerously lower the threshold for refusing or cancelling a visa in response to possible
future conduct, and allow people to be permanently excluded from Australia on the basis of
ill-defined ‘associations’ with groups or legitimate expressions of political dissent. The

11



provisions are unnecessary, harmful and counterproductive to the aim of building respectful,

safe and equal communities.

It is of particular concern that the Government has provided no rationale for these expansions
and amendments. Existing visa cancellation and refusal powers are extremely broad; the
Explanatory Memorandum fails entirely to identify a situation in which existing powers
would be unavailable but warranted. The legislation already permits cancellation and refusal
for association, risk of vilification or incitement of discord, and non-criminal conduct that
suggests a person is not of good character.” The existing provisions are broad and ill-defined,
making their application is already fraught, inconsistent, and unclear, and subject to excessive
political discretion detrimental to consistent application. The proposed changes exacerbate
existing problems so as to render the scheme absurd and unacceptably disconnected from a
rational and evidence-based approach.

The consequences of visa refusal and cancellation include refoulement to persecution,
permanent exile to a third country such as Nauru, detention and other loss of liberty, and
permanent family separation including children from parents. Where consequences are
severe, life-altering, and often intergenerational, particular care must be given to

appropriateness and proportionality.

Because of these extreme consequences, and because of the uncertainty and breadth of
application, these laws are likely to have an oppressive impact on speech and participation in
migrant communities across Australia, damaging the multicultural fabric of Australian

society.

Lowering the threshold for future risk

The proposed amendments would allow a person’s visa to be refused or cancelled if there is a

risk they ‘might’ engage in certain conduct in the future.

One limb of the existing, broad-ranging character test in the Migration Act currently permits

a decision maker to refuse or cancel a visa if there is a risk that a person would:

(1) engage in criminal conduct in Australia; or
(11) harass, molest, intimidate or stalk another person in Australia; or
(i)  vilify a segment of the Australian community; or

(iv)  incite discord in the Australian community or in a segment of that community;
or

(v) represent a danger to the Australian community or to a segment of that
community, whether by way of being liable to become involved in activities

7 See Migration Act ss 500(6).
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that are disruptive to, or in violence threatening harm to, that community or
segment, or in any other way.®

The proposed legislation reduces the threshold from a risk that conduct would occur, to a risk
that it might.” In other words, it no longer needs to be likely to occur, but need only be
possible. This would permit the Minister and his delegates to make decisions based on mere
speculation and scant evidence - decisions which have profound and lifelong consequences
for the people concerned, including permanent exclusion from Australia, separation from

family, or even deportation to Nauru.

Setting such low thresholds leaves significant unchecked discretion in the hands of the
Minister and his delegates. The difficulties in applying such a test consistently are evident — it
could be said there is a risk that almost any person might engage in such conduct in the
future. These proposed laws would, if passed, likely lead to unjust outcomes, and are open to
weaponisation for political purposes.

‘Spreading hatred and extremism’
The Bill also introduces a new basis on which a visa may be refused or cancelled, under the
heading ‘spreading hatred and extremism’. Broadly, a person will fail the character test if:

e they are a member of a terrorist organisation, a state sponsor of terrorism or a
prohibited hate group;

e they have an ‘association’ with such a group, and the association ‘provided support to
the organisation in relation to the purposes of the organisation’;

e they are or have been involved in conduct constituting a hate crime (whether or not
they have been convicted);

e they have made public statements that involve ‘the dissemination of ideas based on
superiority over or hatred of other persons on the basis of race, colour, or national or
ethnic origin’ and there is a risk of harm to the Australian community or a segment of
it; or

e they have encouraged another person to make such a public statement, and there is a
risk of harm to the Australian community or a segment of it.

A person has an ‘association’ with an organisation if they meet or communicate with the
organisation, and that association may consist of a single meeting or communication.'® This
definition does not take into account the practical reality for people who have lived in regions
where such organisations operate, and may have unavoidably interacted with them. For
example, if a person has ever been compelled to pay taxes or bribes, forced to provide

8 See Migration Act ss 500A(1)(c), 501(6)(d).

° The reduced threshold also applies in relation to provisions authorising disclosure of identifying personal
information, by expanding the definition of a non-citizen who is of ‘character concern’ in s 5C(1).

1 Proposed definition of ‘association’ to be inserted in s 5(1) and accompanying note.
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information under threat of violence, or even paid to access civil services controlled or
provided by such an organisation, they may be captured by the association provision. This
amendment is likely to disproportionately and unfairly impact people seeking asylum who
have fled the very organisations with which this legislation is concerned.

As one example, a person seeking asylum from Iran, who had been detained in Iran by the
Islamic Revolutionary Guard Corps - a state sponsor of terrorism - and interrogated until they
provided information about fellow protestors, would plainly fall within these provisions.
Similarly, refugees from Sri Lanka involved in advocacy for Tamil safety and independence

may fall foul of these provisions.

Visa refusal or cancellation for refugees in the cases set out herein exposes them to forcible

exile to Nauru.!"

We note our concerns above about offences including those relating to displaying symbols.
For the same reasons, visa cancellation or refusal as a consequence of being involved in such

conduct, particularly without any conviction, is liable to produce unjust outcomes.

The power to cancel or refuse visas on the basis of public statements relating to ‘nationality’
also risks unjustified and unintended consequences. Public statements made by Palestinian
people expressing opposition to the activities of the State of Israel could evidently be
captured by this provision. We refer to and reiterate our comments above about our concerns
that there must be no suppression of legitimate criticism of Israel and/or the political ideology
of Zionism. The provision could also capture statements made by persecuted groups about
other dominant groups within their own country. Particularly for people seeking asylum,
introducing limitations on public criticism of states and national regimes is deeply
concerning. The provision has the potential to pit segments of a community against one

another, thereby fostering further division.

Special return criteria 5001

The Bill proposes to expand the application of Special Return Criterion 5001, which operates
to permanently render a person ineligible for future Australian visas. It presently applies to a
person whose visa has been cancelled under the character powers, but the Bill seeks to further
apply it to a person whose visa has been refused under those powers. This means a person
could be permanently excluded from Australia, on the basis of broad and vague tests
requiring little evidence, without ever being given the chance to demonstrate their conduct in
the community. This type of law is likely to have unjust and significant consequences and has

no place in a well-functioning democracy.

' See, for example, Migration Acts 191AHAA, AHB.
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Migration amendments must be rejected

The solutions to eliminate racism, hate and violence are to be found by investing in our
communities and evidence-based programs which prevent prejudiced ideologies from taking
hold. Expanding and obscuring harsh visa cancellation and refusal powers serves only to
further scapegoat migrants and refugees, create fear and uncertainty, and fuel community

divisions.

The character-related provisions of the Migration Act are already extremely broad, including
the breathtaking power for the Minister to exclude a person if he is satisfied, based on the
person’s past and present ‘general conduct’, or that the person is ‘not of good character’.'?
The Minister for Home Affairs has repeatedly demonstrated his willingness and ability to
cancel or refuse visas as he sees fit. Instead of creating further unchecked discretion, the
character powers should be reviewed and constrained to promote orderly, just and consistent

application.

CONCLUSION

We oppose all forms of hate directed towards vulnerable groups. This Bill will not assist in
reducing racism or racist ideology in our community. The criminal law is not an effective or
evidence-based response to hate. The criminal law alone is not equipped or designed to
achieve social cohesion. It is a reactionary and coercive mechanism that should be reserved
for the targeted punishment of harmful conduct, and is not effective when used to encourage

broad-brushed social change.

The likely consequence of this Bill, should it pass, is deepening division within the
community. Instead, preventative mechanisms directed towards reducing antisocial conduct
on the social and structural level are better suited to achieving the goal of social cohesion.
These include, for example, education through public awareness campaigns on cultural
diversity, deradicalisation, media literacy, the dangers and sources of disinformation, and
promotion of public debate. More granular impact may be achieved through community
engagement and organisation-driven programs targeted towards specific instances of hate

occurring in communities.

This Bill is not only likely to cause harm to social cohesion, but is a missed opportunity to
take evidence-based action that will actually reduce racial and religious intolerance and

reduce the risk of future violence.

12 Migration Act s 501(6)(c).
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This Bill should not be passed. The Government should instead ensure that experts are
consulted, and that only evidence-based solutions that do not disproportionately trample on

rights are adopted.

Gemma Cafarella Timothy Roberts
President President
Liberty Victoria NSW Council for Civil Liberties
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