LAW AND DISORDER :
POLITICAL INTRUSIONS INTO THE LEGAL PROCESS’

by Robert Richter

In 1970Norval Morrisand GordonHawkins published a littldoook entitledThe

Honest Politician’s Guidéo Crime Control. It wasnever amegabest selleibut it

should have beencompulsoryreading for all aspiring politicans their advisers,

judges, lawyers and law enforcement officers and agencies.

One ofits principal thesesvas theproposition that mostrime is generated by
politicians who for one reason or another criminalise conduct which is not within the
natural purview of the core prohibitions for organized andcivil society. The
authors’ prefatory note starts:

We offer a cure for crime - not a sudden potion nor a lightening panacea but rather a
legislativeand administrative regimamhich wouldsubstantially reduc¢he impact

of crime .

Crime is our major domestic problem and much of the world shares in it. A third of
the people ofAmericaare afraid towalk alone at night in their communities. In
cities of more that half a million some 40% of the inhabitants confess to this fear
Their solution invdves profound analysis ofthe overreach of the criminddw; a
harm reduction andaost benefit examination ofseveralfocal nodes ofwhat is
considered criminal conduct; and the reasoned assessment whiicla, bit of clear
thinking and non-moralising, can drastically cut what we call crinmaimsodety by

as much as 60%. Aonsummation deutly to be wished?Not if you are in

politics it seems.
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Twenty-six yeardater the problem in thE&nited States seemsuch worse and no

one has yet had the courage to de-politicisediagvorder to @oint where a sensible
bi-partisan approach can tackle the real isstié®re are nearly illion people in
prison in the US and we read about a thrice convicted felon (whose third felony was
theft of a piece of pizza) whgets 20-to-lifefor that heinous ame. Thestory is

much the same in Australia except that we seem tedate years befonepeating

the disasters of ougreat ally. Success impolitics, it seems, il aboutgiving the
appearance of being in control. Not of actually being in control - just seeming to be
so. Any Law and Order agenda is about sajwmg arein, or if you let us wewill

be, in control” when in fact we are not and cannot be.

Contemporarypolitics - leaving aside the emnomy - is aboutcreating fear,
promising a mastering dhe fear creatednd thereby earninthe gratitude of the
electorate. Thus ithe lastelection inNSW there was an almosbmical Law and
Orderauction tosee whowastoughest on ame. InVictoria, the Law and Order

plank in the policy platform features prominently in all elections

In this paper Wwant to examinesomerecent politicalincursionsinto the criminal
justice arena. When | say “recent”, | don’'t want to be taken as potheniinger

at the present State gomenent to theexclusion ofthe previous onavhich shares a
great deal of responsibility forgpod many ofhe developments.Nor do |wish to
absolve the Federal government which in its avay has sought timpinge on the
exercise of judicial power in significant ways. Nor dodke apoint of sayingthat

the Victorian government is better wmiorse than other State governments who all

appear equally taken with the notion that Law and Order is a winner.



Unacceptablepolitical intrusion into the criminal process needs to baefined
because th@rocess isnot immutableand is in need obverhaulevery now and
again. Indeed, the onlyay to reformis throughthe legislaturevhich, after all, is a

collection of politicians.

| am concerned rather withe kind ofintrusion -executive asvell aslegislative -which seeks
and finds its only demonstrable justification in the “let’s get tough” schodlasf and Order
politics. It involves not merely the utterances of individual politicians or indeed ministers of the
Crown seeking to influence the waywhich criminal justicas administered; rather @¢overs a
spectrum and process which fans out something like this:
. generate fear about the increasing prevalence of crime;
. attribute the cause to the existence of “too much protection for
criminals”, assert that punishment is too lenient;
. place fault where it does not belong - e.g with the judiciary for
being “soft” or with the legal profession for having the temerity to insist on
proper process;
. propose masureswhich have nothing to dowith the incidence or
prevention of crime but which give the semblance that something isdosieg
usually following upon police pressure for greater powers;
. pass legislation which gives greater powers to police and which at
the same time fetters either the jurisdiction or the discretion of the courts and

gives the illusion that someone has taken the situation in hand.

Inother words, create tlgenie andeleaset, thenpretend taake catrol of it. At the
end of theday, sinceyou’ve really done nothing abouthe underlying problemyou can

repeat the same process as required.



This iswhat has happenedvith many Law andOrder issuesver recentyears with
police powers and sentencirgging themost obvious fields ofction. More isclearly on
the agenda for the future. The paper delivered by Peter Faris QC @btigsess two days
ago seems to me almost a bt for thekind of agendawvhich | predict apopulist Law-
and-Ordergovernment wouldeek tofollow in a quest toappear to baloing something
aboutcrime and punishmentvhile in reality doing nothing. Thus with greater police
powers thareverbefore failing tomakeany impact,the focus intensifiesupon the notion
that suspectdave too manyights andsafeguards agnstthe might ofthe Stateand that
Judges havethe temerity tothink of themselves astandingindependentlybetween the

individual and the State and somehow shield criminals from their just deserts.

Indeed, Isuspect thaFaris QC knowssomething wehave notyet beenlet in on in
Victoria, namely that there is an agendaatmlishcommittals, removéhe right to silence,
changetrial by jury, and make sure that thosaccused otcrime have noreal chance to
defend themselves. When for “suspect” you read “citizen”, the enormttyeagenda is

patent. Speaking as a civil libertarian, there is good reason for fear for the future.

The broad areas of political intrusion in recent years can be looked at under a number of

headings.

Attempts to influence, restrict or circumvent the exercise of judicial power and
discretion.

Leaving asidghe many Acts inVictoria which purport to ousthe jurisdiction of the
Supreme Courtvith the pretence thas.85 of the Victorian Constitution Act somehow
provides a protectiofor that jurisdiction (which is untrue)andleavingaside thequestion

whether judicialindependence isompromised bythe abolition orrestructure ofquasi-



judicial bodies, we have in recent timveignessed a concertethd sustained onslaugigpon

the exercise of some of the more important discretions entrusted to our Judges.

Sentencing discretion and judicial independence
In this arena wehave witnessed aombination of blatantlypopulist attacks andactics
calculated tanfluence theway judges exercisetheir ultimate discretion inthe criminal
process asvell aslegislativeconstraintauponthe exercise of thatiscretion. The attacks
have includecriticism in themassmedia by,amongst otherghe AttorneyGeneral who
might be said to have blurred the distinctlmetween thdéunctions of gpolitical minister of
the Crown and the special atte traditional obligationsf the First Law Officer to defend
the judiciary. Therdavebeensustainedoublic attacksvhich affect thestatus andespect
attaching to the position of Judges whetbfethe Supreme o€ounty Courts. The process
of attackand blane, usingthe mass radia, hasinvolved a tivialisation of the sentencing
process as aheapalternative toactually deahg with profound sociaills. Why spend
money on proper corrections programs when youwamstraw poll in a daily newspaper
which is both breath-taking in its simplicity and absence of methatthssbeinguseless
in its outcomes? Is theresariousstudentwho will defendthe recent surveyNo. Why
was it done? To give an appearance of concern and to build up expectations that sentencing
will be toughened yet agaso that when it happens, thiusion of controlcan bewheeled

out.

Serious Violent and Sexual Offender Legislation
Suchlegislation was inteded to andhas producederiousconstraints orsentencing - in
particular the accumulation requirements - and is populatimgprisonswith sex offenders
at an extraordinaryate. Yet one finds that themost significantproportion of those
receiving such sentences are people whose crimes are old, if not ancient, raiginestion

of what is actually being done to reduce the incidens@ptrimes in thecommunity apart



from dependence othe doctrine of general deterrencehich weall know to be almost

wholly illusory.

Perennial callsfor tougher sentencesfor drug traffickers
Those usinghe samallusory anddeceptivereliance ongeneral deterrence - are a cheap
political shot atshifting the blamefrom pditicians, o cowardly to dealwith the drug
problem in anntellectuallyand morallyhonestway, onto didgeswho know thatprison is

not the solution but only a pretence at coping with a far broader social problem.

Public attacks on the judiciary
Suchattacks andegislativemandatesmposed andget to beimposed inresponse tavhat
are generally auto-generated “crises’cofhfidence in thesystemhavethe mostprofound
implicationsfor the separation of powers and jail independence. They begk an
unjustified distrust of the judiciary which is aftalt selectedand appointed by aexecutive
which ostensibly picks the best people for thegot then appears to kitkemin the teeth
for trying to dothe best theycan. There is naloubt thatthe political attacks on the
judiciary wil make it muchharder to securé¢he services of thenost talentedfor the

position. Shortterm politicalpoint scoringwill reap longterm damage to the integrity of

the system.
> Contempt
> The ability to initiate and maintain prosecutions focontempt ofcourt is so

closely linked to the maintenancetbé integrity otthe legal process thathe assignment of
any of those functions to olitical office is deplorableand must be seen as downgrading
the concerrfor the independence dhat process. This is especially sowith the clear

politicisation of the officeof Attorney Generalwhich hascomeabout as aesult of the



apparent unwillingnessf the First Law Officer in Victoria to rise tothe defence of the

judiciary when it has been attacked by the popular media.

> Legidativeintervention in the exercise of public policy discretion

> It has becomelear in both the Stateand Federal jurisdiction thapoliticians are
unwilling to trustthe courtswith the exercise of someparticularly important public policy
discretions. The High Court’s decisionRidgeway, relating as idid to thepublic policy
considerations with respect to illegal conduct by police,sgaa as a that to certain agent
provocateuroperations. In consequencehe FederaParliamentpassedurgentlegislation
legitimizing what was otherwise clearlyillegal condict on the part ofaw enforcement
officers. In its anxiety not to appear soft on crimayant tothe extent ofpurporting to do
so retrospectively so that coartwhichwould otherwise excludevidence ofcertainillegal
drug importations bythe police aseing tooinimical to public pdicy, might beforced to
admit evidencavhich on aproperexercise of discretionvould havebeen excluded. The
validity of the legislation is yet to be tesiedhe High Court.However, itpassagehrough
the Parliamentvith retrospectivitybespeaks othe willingnessto createbad legislative
precedent for the political expedience of appearing to be tough on crime.

>

> Similarly, the VictorianParliamentmoved tocounteract theffects of theHigh
Court’s decision inDietrich’'s Case pre-empting the exercisef discretion tostay or
adjourn atrial because of thanability of anaccused tdave properrepresentation. The
Victorian effort hasthe superficialppeal ofgiving the trialjudge thepower toorder that
legal aid be provided in certain circumstances. How#wepperation othe news360A of
the Crimes Act seems to me to create enormous problems for an accused.

> The creation ofVictorian Legal Aid with the Attorney having thepower to
impose binding directionwith respect to the provision of aid isnaatter ofconcern. Of

greater conceris the unavailability ofsufficientresources tédund adequatevailability of



aid to people facing criminal charges. The arbitrary guideWtesh Legal Aid Victoria is
forced to applywith respect to théunding of committals,summarymatters andndictable
trials are not &unction ofthe assessment afeed but rather agxpression othe shorage
of funds toaccommodatevhat might otherwise be seen as apalionsmeriting legal aid.
At a time when th&tate (and th€ommonwealthexpendvastsums toget convictions, the
ability of citizens,whose libertiesandfuturesare put injeopardy, todefendthemselves is
being constantly eroded.

>

> The constant public endorsement by government oflte that“the rights of
victims are being ignored in preference to tigiits of offenders”constitutes alangerous
rhetoric which threatens theights of all. There is aconstant publiccampaignwhich
assumes that thoseho arecharged arealready “offenders”. They are notand it is
precisely because they are not tiweir rights neetb beuphelduntil suchtime as they are
convicted. Even then, as offenders, they are entitled to the protectionlaivtbe thathey
get their appropriate measure of justiceNay of sentence: not ledst certainlynot more

than they ought to get.

Expansion of police powers without at the same time creating sufficient

mechanismsfor control by the courts

In 1993the VictorianParliament granted sweepingew powers topolice investigators
with respect to theompulsoryacquisition of names anadddresses, fingerpts, and the
acquisition of body samplesfor forensic procedures.These powersvere given on the
basis that theyvere needed to combathat was represented as msing tide of crime.
Needless to saytherewas nosuch“tide” other than a concertazhmpaign by the Police

Association which had demanded those pof@rsomeyears. Thautility of such agrant



of powershasyet to bedemonstrated in terna their impact on crimerates or clear-up
ratesfor that matter. | do notbelieve that they have or will gduce anychange of
significance. Yet the balance otivil liberties inVictoria - ashappens sewhere - was
seriouslyaltered by thel993 legislation on no moref a demonstrablebasis than the

assertion that it was needed to get tough on crime.

In arming the police with these additional powers, there was a semblance guxkciadf
control over the coerciveacquisition ofevidence. Yet in reality, when one examines the
provisions of the Crimes Act, one finds that for example, in seeking to resist an order for the
taking of body samples,
A relevant suspect in respect of whom an application is made—
(a) is not a party to the application; and
(b) may not call or cross-examine any witnesses; and

(c) may not address the Court, other than in respect of any matter referred to in
sub-section (3) (a) to (h).

From this, it seems clear that in succumbing to police pressure for stricter law and order
powers, the Parliament - in effect #seecutive - wasot prepared téeave tothe courts any
real determination oflact or exercise ofdiscretion. There was no need this instance to
oustthe jurisdiction ofthe courtssince inreality the courtswere given littemore than a

semi-administrative function.

Theseare but examples of receritanges. Thereare numerousother instances of the
changing balances aights andpowers inresponse tgolitical sensitivity to give the

appearance of running a tough Law and Order agenda.

The problem witlsuch an agenda is its tendency to fapdnitself becausé certainly
does not produce other results on whiotai built. The dangers sfich arolling agenda
is thatin thenottoo distant futureit will becanealmog irresidible for politicians toremove

the most significant procedural and substantive safeguards to freedom.



The failure to take positive steps which might ameliorate the perception that we live in a

society which is subject to ever growing threat from criminals

The finalmatter Iwant toraise is thepolitical intrusion bywhat seems to me to be a
deliberate choicen the part ofour politicians NOT to intervene in the leggbrocess by
failing to tell thecommunity the truth,namely, tlat thingsare not nearlasbad as they are
represented to be and bgliberatelychoosing NOT tdell the community tkat mostcrime
is the creation ofpoliticians. This brings meback to Norval Mais and theHonest

Politician.

In Victoria, and forreasons ofailure of political nerve, wehave recently missed a
unigue opportunityor innovativereform of drug laws. Wehavealso drawn back from

sweeping reforms in the law relating to street prostitution.

Instead of creatingand overseeing grogressive andehabilitative State corrections
system, we are in therocess oturning the systemover to privateenterprise so that not
only can onegetvotes by giving the @earance obeing tough orcrime, one can at the

same time create the opportunity for private profit out of Law and Order.

| would therefore like to pose the question for the Attorney General of Victoria:

How far is the governmentprepared to gowith its Law and Order agenda before
actually tackling thecauses of mostrime inthis State? Doesthe Attorneyhave plans to
abolishcommittals? Toabolishthe right tosilence? Tompinge on andoerhaps reerse

burdens of proof?



Robert Rictter QC is theimmediate past president ofhe Victorian Council for Civil

Liberties.



