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David Bradford

The Doctor-Patient Relationship

Everyone knows that what ydell your doctor oughto remainconfidential.
Hippocrates, an ancient r€&k physician, firstlaid down this rule in the
Hippocratic Oath. Doctors need to know as much about a patient @atceat's
possibleillness asthey can in order to reach diagnosis. Sometimes,this
requiresfinding out sensitiveand privateinformation, whichthe matientwould
never reveal to &elativestranger under normalrcumstances. there were no
guarantee that patient'shistory, revealed to aoctor in theprivacy of a
Sumery or Clinic remained secrethen patients would begreatly inhbited in
what they told the doctor about themselvkacking the whole story, the doctor
might make a wrong diagnosis, and the patient could be disadvantaged.

Stigmatised Diseases

There aredifferentrequirementdor confidentialitydepending ordifferent types
of diseasesSome diseasescarry astigma becauséhey are deemedocially
unacceptable. All othe sexually transmitteddiseases (STDsfall into this
category, although there is no medicakoientificreason whythis should be so.
Like otherinfectious diseasgscarletfever, measlesrubella,etclthey are caused
by bacteria orwiruses. However, STDs d@arry asocial stigmaand wherever
stigmaapplies to a diseatbe need to proteanedical confidentiallypecomes
even more importanbecause ofhe risk of discriminatoryor harmful actions
against those seeking diagnoses and treatments.

The Stigma of HIV/AIDS

In June 1981 thedisease wenow know asAIDS (the Acquired Immune
Deficiency Syndrome)wasfirst recognised.AIDS is theend result ofinfection
with a viruscalledHIV, the humanmmunodeficiency virus. Nalisease at the
present time carries a greater stigma than HIV/AIBI®/ is only spread inthree
ways: by blood (especiallyvia needlesand syringes), frommother to baby,
(before orduring birth orthrough breasteeding)and byvaginal or anakexual
intercouse. Ovwrall around the world, sexual intercoursas by far the
commonest means of transmission of HIVHWV is predominantly a sexually
transmitted disease(STD) and thus shares the stigma common to all
STDs. It also has the distinction of being an incurable and fataBSTD,
which adds a fear factor to the stigma.

In Westernsocietiespne of themain groups inthe communityfirst affected by
HIV/AIDS were gay men, a segment of the commumwikych is still subject to
widespreadprejudice. Indeed AIDS has become sadentified with the gay
community inAustraliathat thediagnosis ofHIV in any male is seeras proof
that the person isomosexual, oat leasthas engageth homosexuahctivity in
the past. The fact that this is radvaystrue makes nadifference tocommunity



perception ofthe disease. Confidentialitgnd the rightto privacy of medical
informationthus assume®xtremeimportance inregard toHIV/AIDS, because
the diseasecarries sucha powerful stigma, the risk of discrimination against
those affected is very great.

Public Interest versus Individual Human Rights

Protection of theublic health is anmportantresponsibility ofgovernment. In
the public interest,governments enagublic healthlegislationwhich sometimes
must overrule individual human rights.is a fundamental principle however,
in a democratic and free society, that any measures taken which
compulsorily infringe any person's basic human rights must be clearly and
unequivocally the only effective way of limiting the spread of somserious
and life-threatening infection to others in that community.

The Example of Tuberculosis

Tuberculosis (TB) is amfectious diseaswhich illustrates wiere anindividual's
rights end and the commuty's rights begin. Tuberculosis is a chronic,
sometimedethal diseasavhich istransmitted by'droplet” spread. Théacteria
which causehe diseaseare releasednto the atmosphere idroplets fom the
mouth and nose of an infected person.

It is obviously not in the interest ofthe community for someone to beughing
up highly infectioustubercle lcilli in schools shoppingmalls and otherpublic

places, because an epidemic of TB cayuatkly result. In anatter aslearcut as
this, the community interest tieemed to overrule thenfidentialityinterests of
the patient. In fact, irmostjurisdictionsdoctors arecompelled by law tdoreak
confidentiality by reporting by namend addresany patieh they diagnosewith

tuberculosis to public health authorities.

Through legislation, public health authoritiesare given even more coercive
powers over people with infectious TPR.atients cabe compulsorilytreated and
isolated in singleoom hospitalwardsuntil no longerinfectious. Their contacts
(school friends, work mates, flat mates, immediate family) must all be followed up
with skin tests and chest X rays.

Thus, some of theasichumanrights of people withproven TB(egthe right to
privacy andconfidentiality,the right to autonomy, even the right fi@edom)
may be denied them, for a time at least, inthe interests ofthe general
community. Inthe case of TBthere ispublic consensuthat anylessstringent
public health response would be ineffective.

The Public Health Response to HIV/AIDS

These same public health responseshave not beenapplied to people with
HIV/AIDS in Australia,nor in most othecountries.This may seenpuzzling at
first given that HIV is a potentially lethalinfection. Indeed, sine HIV first



appeared and aepidemic ofHIV/AIDS has resultedn some sections of the
Australiancommunity, many peoplehave argued that theame sortof public
health measures should agplied topeoplewith HIV, or even those deemed to
be at risk of the infection, as apply to people with TB.

Somepeoplehave argued thaPublic healthofficials shouldhave the right to
test peoplefor HIV by blood test even if they arenwilling to comply, and
people found to be HIositive should beompelled torestrict theiractivities in

whatever way public health officials direct.thiey do not dso then theyshould

be locked up somewhere appropriate away from the general public.

Peoplewho argue in such a way are fact arguingfor quite sibstantial
infringements of the basic human rightHIV infected people.They oftenclaim

to be doing so out of thpublic interest,but in somecasesone suspects their
motivesmay stem more frondislike of the peoplemost atrisk of HIV, than

from any genuine desire to enhance public health.

Why the difference between HIV and TB?

There areseveraldifferencesbetween TB andHIV. People withinfectious TB

are usually unwell, wheredlse majority of people witrHIV are completely well

in every respect except that they havgoaitive bood test. If untreateqyeople

with TB will die within ayear or two,while people withHIV remainwell for an
average period of 7 to 8 years from the time of contracting the virus. TB can be
cured, andpeople can beenderednoninfectious bytreatment; there is no cure

yet for HIV and nothing can be&one to stopHIV positive people being
infectious.

However, themain differencebetween these twdiseasedies in the mode of
transmission. Because TBtreinsmitted by dnolet spreadyirtually everyone in
a community is atisk, whereas onlythe sexually active orthose whoshare
needles/syringe are at risk of acquiring HIV.

A personinfectedwith TB cannot take voluntargteps toensure that she or he
does notpass orthe infection, becausehe veryacts of breathingspeaking or
coughing may maka persorwith TB infectious toothers.Similarly, uninfected
members of any community (essthey were toavoid all human contact),
cannot otherwise protect themselves against contracting TB.

People withHIV infection onthe other hand are sk to othersonly if, they
have unprotected sexual intercourse, or if they shiaxad-contaminated needles
or syringes withthem. All othersocial contacts (in theworkplace, in the
home, at school or university, on thesporting field or in the swimming
pool) pose no risk at all.

It is obviously possible(in reasonablyealisticterms) for a persoimfected with
HIV to so govern her or his own life so as not to place others atlgually, all
members of theommunity,once they havdeen educated abottlV and its
methods otransmission should quiteasily be able t@nsure that they do not



expose themselves to risks of acquiring the virus from others.

Of course, thesesafeguardsdepend on humarbeings acting atall times
responsiblyand sensibly. Weall know that humarbeings donot always act
responsiblyand not everyonéas the sammental,moral or physical ability to
be able tdreely choosetheir ownindependenactionsall the time(especially in
relation to sexual activities).

Neverthelessmost public health authorities irmost countrieshave determined

that coercive provisions regarding testing and isolation of HIV infected people are
not justified. In rejecting these measurejowever, aheavy responsibility
remains withpublic health authorities t@nsure thapeopleare educated about
HIV/AIDS and about how best to redupersonal risksof transmitting or
acquiring it.

Public Health Responses to STDs

There is a further consideration which derives from the history of public health as
far as STDs areoncerned. Slowlypublic health authoritie€ame torecognise

over the past century thgbunitive and compulsorymeasures aimed at
controlling STDs in any community did not work. It was found that the best way
to control STDs was to gain the cooperatima trust of thosmfected andhose

at mostrisk of infection, and to providefree, easily accessedand appropriate
medical services vére people at riskould becounsellecand voluntarily tested.

Any measuresvhich threatened theooperation betweehealth authorities and
people at risk were found to be counter - productive.

As HIV is predominantly an STDthe sameapproachwas adopted. There is
clearly some justification for this, particularly iasipholds thebasichumanrights

of both people at risk ofand people with,HIV. However, it is important to
appreciatehat the presemublic healthresponse tddIV/AIDS is controversial,
and there is a vocal minority of doct@isd public health experts who argue that
the same sort of measures applied to TB should be used to control HIV/AIDS.

Informed consent

Just as people have a right to expect that treaithcare providemill maintain

their confidentiality, they also have a right to expect that theyill not be
subjected to any medical tests or treatments without their consent. In order to be
able to consent fullythe persomeeds to be provided withufficientinformation

to allow her or him tanakean informed decisionbased orfacts. For example,

she or hewill need to know what théenefitsand thedisadvantages of the
proposed interverdgn are, how mut discomfort itwill involve, whether there is

any risk to life, whether there are arghort-term orlong-termside effects, and

what theresult of NOT having itill be. These consideratiorage true for any
medical test or treatment, but they have even more cogency for the HIV test.

Informed Consent and the HIV antibody test



The HIV antibody test is dze on asample ofblood dawn from thevein of a
person - asimpleenough procedureHowever, apositive result has enormous
andfar-reachingeffects onthat person'dife and future. It means she or he is
infected with a virus for which therem® cure, that thens a veryhigh riskthat
AIDS (asingularlyunpleasantiseasewill develop in an indeterminataumber
of years (2 to 1%®r more),that AIDSwill lead to death, and that shar he is
potentially infectious to any sexual or needéaring partner for thest oftheir
life.

As well, it means that theperson nowbelongs to agroup of peoplewho are
stigmatisedand frequently subjected tadiscrimination in anumber ofareas of
life, and that presergossibilities ofcurative orremedialtreatment are not very
hopeful. The imgicationsare enormousfife will not be gite thesame for that
person evergain. It istrue that the blood tedtself is not the cause of the
person's unfortunatgtuation,but rather thanfection which the blood test has
revealedhowever,medicaltechnology has made ossiblefor people to have
knowledge of an unpleasantection some years before thatfectionwill show
its presence by causing ill healt&uchknowledge imot easy to come to terms
with.

Arguments for compulsory HIV testing

Because othe above, theasefor performing arHIV antibody test on anyone
without their informed consent woulthve to be very strongdeed. There are
three main arguments given foying to introduce compulsorlV testing: one
IS the public health argument, whibhs been dealt with abowe second is the
somewhat morecompelling argumentwhich involves testing peoplevho are
likely to put health préessionals at riskand the third is thesuggestionthat
peoplemay be able tdenefitfrom bettermedicalmanagement if they know
their stats. As will be seen in thebrief discussionbelow, none of these
arguments are strong enough override the &sic human right ofinformed
consent.

Compulsory testing to protect health professionals

Surgeons or other doctormvolved in invasive procedures arenaturally
concerned that they miglatcquire HIV from HIV positive patients (through
accidental cuts, needle stick injurisplashe®f blood inthe eyetc). There is a

risk to health professionals froRiV positive patientgit's low, but notzero), but
there is no proven evidence that knowing the HIV - status of a patient prior to an
invasive procedure actually reduces the risk.

Indeed, what evidendbere is from one of thbusiestHIV Units in the world

(San Francisco General Hospitefjplies that accidentaheedle-stick®tc may be
more commorbecause of anxietgmongst inexgriencedstaff when apatient's
status isknown before surgery. Theandard answer tihis call for conpulsory
HIV testing isthat inthis era of AIDS,health pofessionalsnust sinply regard
everyone adeing potentially infectious, and practisethe higheststandards of



infection control (by enforcing secalled "universal precautions")Universal
precautionsagainst patient-to-healtprofessional(and vice versal) transfer of
blood borne infections are now clearly describedand well implemented in
hospital and clinic practice.

Compulsory testing for the patient's benefit

Treatments forHIV infection are now available which may extendlife and
improve the quality of life fopeople with HIV. Only thosewho know that they
carry the virus can benefit from these treatments. Howevegeffidwiveness of
presentlyavailabletherapy is not salear - cut andabsolutethat acase for
compulsory testingan be made. It is importatitat anyone atisk of HIV is
told about these new treatments, buty asadditionalinformation in helping
that person make up their mind about whether voluntarily to have the test.

Protection of confidentiality

In Australia, protection of confidentiality in relation tgparson'sHIV statusrests
ethically, and under commotaws onthe duty ofconfidentiality owed by all
health professionalsand legally, on some State and€CommonwealthPrivacy
legislation. For example,the Commonwealth Privacy A¢fl988) establishes
rules of conductwhich apply to personal information held by Commonwealth
governmentdepartments. Itvould beagainstthe law for any Commonwealth
governmenbfficer who had come to know a persoRB/ status(say through
that person'applicationfor a Dsability Pension) to reveahat information to
anyone else ithout that person'permissionexcept forcertain reasonspecified
in the Act. Notonly is it important that suctprovisions exist touphold a
person's &sic human right toprivacy, but also to protectHIV positive people
against discrimination.

Duty of confidentiality against duty to warn

In 1976 inCaliforniaUSA, a veryfamousdecision(the TarasoffDecision) was
handed down by the Supreme Cowhen itfound apsychotherapistegligent

for failing to warn thegirlfriend of a patient,that thepatienthad threatened to
murder her on her return from an overseas trip. The psychotherapist notified the
police that the girl's life might be in danger, but did not inform henesifamily.

The girlfriend was indeed murdereahd the Courheldthat thepsychotherapist

had a duty to protect hewhich overruledhis duty of confidentiality to his
patient.

Australiancourts have not yatonsideredvhether ahealthcareworker owes a
duty to warn a third party about the risk of HIV if they become aware of an HIV
positive patient puttinghat thirdparty unwittingly at riskthroughunsafesex or
needle sharing.However, ifthis kind of informationwere releasedwithout the
patient'spermissionrmany people would beeluctant to preserfor testing and
therewould therefore be a much greatesk of unknowinginfection of others,
including regular sexual partners. Tlew in Australiasupports the latteview



and it is commorpracticefor doctors andtherhealthcareworkers tocounsel
the HIV diagnosed person on the needdalesex and tooffer assistance to the
client in informing and counselling partners.

HIV and Discrimination

Because of thetigma associatedith HIV, and because oirrational fearsabout
AIDS, people with HIV infection have beensubject to many types of
discrimination. Employees havéost their jobs, students have bedyarred from
school, applicant$or life or health insurace have beenturned down,people

have beenevicted from rented accommodation,patients have beendenied
various forms of health care and evamily members have bedranished from

the family home - all because of being HIV infected (or sometimes just because of
belonging to a risk group for HIV).

Discriminationagainst peopl&ith HIV is as wiong as isdiscrimination against
people of a differenskin colour, adifferent nationality orreligion, or other
physical or mental disabilitiedt is alsocounterproductive tg@ublic healthgoals,
as the World Health Organisatiorhas recognised ifResolution WHA41.24,
which can be briefly summed up:

"The WHO Global AIDS Strategy emphasises the need to protect the rights
and dignity of HIV-infected persons”.

We have seen alreadyat cooperation and maintenaof trust betweerhealth
authoritiesand people withHIV/AIDS is essential ifthe public health is to be
protected. Fear ofliscrimination is avery potent reason whyeople with

HIV/AIDS (or atrisk of the diseasemight refuse tocome forward fortesting,
medical care etc.

Human Rights Legislation

Australia'scommittment tointernationalhuman rights standards such as the
Labour Organisation Conventidtio. 111which isincorporated irFederal law

in the Human Rights and Equal Opportunity Commission Act ensures
that people with HIV/AIDS im pairment can be protected against
discrimination in employment and occupation.

Australia has also taken the strong step oénacting legislation against
discrimination onthe ground ofdisability. In the Commowealth Disability
Discrimination Act 1992, disability is defined to include the presentieeirbody
of organismscausing(or capable of causing)iness or disease.The definition
further includes adisability that presentlyexists, may exist inthe future, oris
imputed to a person. The Act is designed toeliminate asfar as possible
discriminationagainstpersons on thgrounds ofdisability in avery wide range
of areas of life (employment, housing, access to services etc).

Role of the Law



It is sometimesargued that the Law camever change peopleattitudes, and
therefore it is seless toexpect the Lawto address bigotryprejudice, or
unkindness. However, the La can punish discriminatorybehaviour, which
denies or infringeshe humanrights of somemembers of acommunity. In
relation toHIV/AIDS, the Disability Discrimination Act provides a strong
symbolic and morally persiasive messagé the community at large, that
discrimination against peoplewith HIV/AIDS is simply unacceptable in
any civilised society.

QUESTIONS FOR CLASS DISCUSSION
1. CONFIDENTIALITY

A 24 yr old bisexualman askedhis doctor forHIV testingand was found to be
positive. The man was married andld the doctor hestill had regularsexual
intercourse with his wife. His wife was unaware that he bisexualand that he
occasionally had casual sex with male partnels.stated thate couldnevertell
his wife about his HIV status because it would mean she would{ih@bout his
bisexuality. He also saithat hewould have tocontinue having unptected
intercourse withher, otherwise shewould be suspiciousthere was something
wrong.

What options are open to the doctor, and where does his/her duty lie?

2 . INFORMED CONSENT

An 18 yr old woman has a sexuslationshipwith an injecting drug userwith
whom she has lived for a year. She has just become pregnant and weawus to
the baby. Sheells her doctor that her partneopenly shares eedles and
syringes with at least three other people on a redpalsis,and she is worried he
might have picked up HIV. However she is "too scared" to have an HIV test.

In view of her pregnancys her doctorjustified in ordering anHIV testwithout
her knowledge?
3. DISCRIMINATION

A 28 - yr - old known HIV positive homosexuaiman isadmitted tohis local
country hospital with an acute appenditis. Prior to this time hehas been



completely vell. The surgeon irthe country towntells him he needs an
emergencyappendicectomybut that he isunwilling to perform theoperation
because iris judgement theatient'sHIV infection posestoo great a threat to
himselfand theoperatingtheatrestaff, none oflvhom have had angxperience
of HIV before. The surgeoradvisesthe patient to get someone to drive him
500 km tothe nearestapitalcity for the operation, although hadmitsthat his
appendixmay rupture on thavay. The surgeoradds:"it is foolish for you to
live in the country anyway; your sort belong in the big cities!"

Is the surgeon justified in his /her decision not to operate?
Does the ptient havea case againghe surgeon and theospital,and if so, on
what grounds?

4. PUBLIC HEALTH RESPONSE TO HIV/AIDS

The presentpublic health response toHIV/AIDS is based on preventive
education, and voluntary cooperatioetween healthuthorities angeoplewith,
or at risk of, HIV.

List arguments for and against this approach.
What developments irthe future might encourage governmentsop for a
more coercive approach?
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